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State Appellate Public Defender
I.S.B. #5867
BEN P. MCGREEVY
Deputy State Appellate Public Defender
I.S.B. #8712
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KENNETH ROBERT WHITE,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43573
VALLEY COUNTY NO. CR 2014-3076
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, eighty-year-old Kenneth Robert White pleaded
guilty to felony sexual exploitation of a child by possession of sexually exploitative
materials. The district court imposed a unified sentence of eight years, with one year
fixed, and retained jurisdiction. After Mr. White participated in a “rider,” the district court
relinquished jurisdiction and executed the sentence. Mr. White filed an Idaho Criminal
Rule 35 (“Rule 35”) motion for a reduction of sentence, which the district court denied.
On appeal, Mr. White asserts the district court abused its discretion when it denied his
Rule 35 motion.
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Statement of the Facts & Course of Proceedings
The Douglas County Sheriff’s Office in Minden, Nevada, forwarded to the McCall
Police Department a report that Harriet Sportsman had learned her ex-husband,
Mr. White, was in possession of child pornography. (Presentence Report (hereinafter,
PSI), p.2.)

, the son of Ms. Sportsman and Mr. White, had told

Ms. Sportsman he had used Mr. White’s computers in McCall and saw images of
various young girls, clothed and naked. (PSI, pp.2-3.)

stated Mr. White

had pornography on two computers and discs. (PSI, p.3.)
Timothy Ratliff, who occasionally helped people at Sunbridge Care & Rehab
maintain their computers, reported seeing several images of young girls on Mr. White’s
computer. (PSI, p.3.) Mr. Ratliff stated some of the girls were not nude, but the images
were inappropriate in his opinion. (PSI, p.3.) Mr. Ratliff notified the police he had
Mr. White’s computer for maintenance and saw images he felt the police should see.
(PSI, p.3.) McCall police officers stated there were several images of females who
appeared under eighteen posing topless, and one image was of a female masturbating
an adult male’s penis. (PSI, p.3.) The police seized Mr. White’s computer. (PSI, p.3.)
The police obtained and served a search warrant at Mr. White’s residence, finding 969
sexually exploitative images of children on twenty-eight discs. (PSI, p.3.)
The State charged Mr. White by Amended Information with sexual exploitation of
a child by possession of sexually exploitative materials, felony, in violation of Idaho
Code § 18-1507(2)(a).

(R., pp.34-35.)

Pursuant to a plea agreement, Mr. White

pleaded guilty to the charge. (R., pp.36-38.) The district court accepted Mr. White’s
guilty plea. (R., p.37.) The district court subsequently imposed a unified sentence of
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eight years, with one year fixed, and retained jurisdiction.

(R., pp.48-51.)

After

Mr. White participated in a “rider,” the rider program staff recommended the district court
consider placing him on probation. (Addendum to the Presentence Report, June 11,
2015.)
At the rider review hearing,1 Mr. White recommended the district court place him
on probation. (Tr., July 6, 2015, p.19, L.13 – p.20, L.18.) The State recommended the
district court execute Mr. White’s sentence. (Tr., July 6, 2015, p.13, L.11 – p.14, L.12.)
The district court relinquished jurisdiction and executed the sentence. (R., pp.61-64.)
Mr. White filed, under Idaho Criminal Rule 35, a Rule 35 Motion to Reduce
Sentence. (R., pp.65-67.) In the Rule 35 motion, Mr. White requested the district court
place him on probation, or alternatively reduce his sentence to five years indeterminate.
(R., p.66.) Without conducting a hearing, the district court denied the Rule 35 motion.
(R., pp.68-70.)
Mr. White filed a Notice of Appeal timely from the district court’s Order Denying
Rule 35 Motion to Reduce Sentence. (R., pp.71-73.)

By the time of the rider review hearing, a new district judge was presiding over
Mr. White’s case. (See, e.g., R., p.68.)

1

3

ISSUE
Did the district court abuse its discretion when it denied Mr. White‘s Idaho Criminal Rule
35 Motion for a Reduction of Sentence?
ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. White’s Rule 35 Motion For
A Reduction Of Sentence
Mr. White asserts that the district court abused its discretion when it denied his
Rule 35 motion for a reduction of sentence. “A motion to alter an otherwise lawful
sentence under Rule 35 is addressed to the sound discretion of the sentencing court,
and essentially is a plea for leniency which may be granted if the sentence originally
imposed was unduly severe.”

State v. Trent, 125 Idaho 251, 253 (Ct. App. 1994)

(citation omitted). “The denial of a motion for modification of a sentence will not be
disturbed absent a showing that the court abused its discretion.” Id. “The criteria for
examining rulings denying the requested leniency are the same as those applied in
determining whether the original sentence was reasonable.” Id. “If the sentence was
not excessive when pronounced, the defendant must later show that it is excessive in
view of new or additional information presented with the motion for reduction.” Id.
The Idaho Supreme Court has held that “[w]hen presenting a Rule 35 motion, the
defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.”
State v. Huffman, 144 Idaho 201, 203 (2007). “An appeal from the denial of a Rule 35
motion cannot be used as a vehicle to review the underlying sentence absent the
presentation of new information.” Id.
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Mindful of Huffman, Mr. White asserts that his sentence is excessive.
Specifically, the Rule 35 motion explained that Mr. White was eighty years old and
suffering from health problems such as emphysema and prostate issues. (R., p.65.)
The Rule 35 motion reported Mr. White was unable to function sexually, and he required
a wheelchair for mobility and an oxygen dispenser to assist him with breathing.
(R., p.65.)

The Rule 35 motion further stated “[p]rison is an extreme hardship on

Mr. White and only exacerbates his medical issues.” (R., p.65.)
The Rule 35 motion also noted that Mr. White successfully completed his rider
and obtained a probation recommendation from the rider program staff. (R., p.66.) The
Rule 35 motion reported Mr. White was assessed as a low risk to reoffend in his
psychosexual evaluation, and the evaluator concluded Mr. White should be able to be
supervised in the community relatively easily. (R., p.66.) Additionally, the Rule 35
motion stated that Mr. White had no prior criminal history, the offense did not involve
any physical abuse by Mr. White, and Mr. White was not involved in producing or
distributing any of the offending images. (R., p.66.)
In light of the above, Mr. White’s sentence is excessive. Thus, the district court
abused its discretion when it denied Mr. White’s Rule 35 motion for a reduction
of sentence.
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CONCLUSION
For the above reasons, Mr. White respectfully requests that this Court reduce his
sentence as it deems appropriate. Alternatively, he requests that the order denying his
Rule 35 motion be vacated and the case remanded to the district court for
further proceedings.
DATED this 16th day of March, 2016.

___________/s/______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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